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U.S. Customs Service. 


Treasury Dectstons 


(T.D. 84-61) 


Approval of Public Gauger Performing Gauging Under Standards 
and Procedures Required by Customs 


Notice is given pursuant to the provisions of section 151.43, Cus- 
toms Regulations (19 CFR 151.43), that the application of Robinson 
International (U.S.A.), Inc., 2300 Canal Place One, New Orleans, 
Louisiana 70130, to gauge imported petroleum and petroleum prod- 
ucts in all Customs Districts, in accordance with the provisions of 
section 151.43, Customs Regulations, is approved. 

Dated: March 12, 1984. 

DoNnaLpD W. LEwiIs, 
Director, 
Entry Procedures and Penalties Division. 


(T.D. 84-62) 
Bonds 


Approval and discontinuance of bonds on Customs Form 7587 for the control of 
Instruments of International Traffic of a kind specified in section 10.4la of the 
Customs Regulations 


Bonds on Customs Form 7587 for the control of instruments of 
international traffic of a kind specified in section 10.41a of the Cus- 
toms Regulations have been approved or discontinued as shown 
below. The symbol “D” indicates that the bond previously outstand- 
ing has been discontinued on the month, day, and year represented 
by the figures which follow. “PB” refers to a previous bond, dated 
as represented by the figures in parentheses immediately following 
which has been discontinued. If the previous bond was in the name 
of a different company or if the surety was different, the informa- 
tion is shown in a footnote at the end of the list. 

Dated: March 9, 1984. 





Name of principal and surety 


Allis Chalmers Corp., P.O. Box 512, 
Milwaukee, WI; The American In- 
surance Co. 

(PB 2/24/83) D 2/23/84 


Americana Brokers, Box 147, Sweet- 
grass, MT; Peerless Ins. Co. 


Atlantic Richfield Co., 260 S. Broad St., 
Philadelphia, PA; Washington Inter- 
national Ins. Co. 

D 12/15/83 


Cosan Chemical Corp. (A NJ Corp.), 
400 14th St., Carlstadt, NJ; Ameri- 
can Motorists Insurance Co. 


Dana Container Inc. (A NJ Corp.), 210 
Essex Ave., Avenel, NJ; Investors 
Ins. Company of America (A NJ 
Corp.) 


Dana Equipment Ltd. (a Bahamian 
Corp.), 2125 Biscayne Blvd., Miami, 
FL; St. Paul Fire & Marine Ins. Co. 

D 12/15/83 


Dart Containerline Inc., Five World 
Trade Center, New York, NY; Wash- 
ington International Ins. Co. 

D 2/2/84 


Drew Chemical Corp. (A DE Corp.), 1 
Drew Chemical Plaza, Boonton, NJ; 
Washington International Ins. Co. 


Dunlap Towing Co., LaConner, WA; 
Great American Ins. Co. 
(PB 12/4/68) D 1/17/84 


Essex Chemical Corp., 1401 Broad St., 
Clifton, NJ; Washington Internation- 
al Ins. Co. 


Foremost Foods, Inc., One Post St., San 
Francisco, CA; National Fire Ins. Co. 
of Hartford 


Hyde Shipping Corp., 3030 N.W. N. 
River Drive, Miami, FL; Old Repub- 
lic Ins. Co. 


Kimco Steel Ltd. Kingston Iron & 
Metal Div., 325 Counter St., Kings- 
ton, Ontario, Canada 





Date of bond 


Jan. 18, 1984 


Jan. 27, 1984 


Nov. 7, 1979 


Feb. 23, 1984 


Feb. 29, 1984 


Dec. 22, 1981 


Feb. 2, 1983 


Feb. 23, 1984 


Dec. 4, 1983 


Aug. 8, 1983 


Jan. 26, 1984 


Feb. 3, 1984 


Jan. 5, 1984 


Kingston Iron & Metal Div.—see Kimco Steel Ltd. 


McDermott, Inc., P.O. Drawer 38, 
Harvey, LA; Old Republic Ins. Co. 
D 1/26/84 


Pacific Shipping Services Inc., 433 Cali- 
fornia St., San Francisco, CA; St. 
Paul Fire & Marine Ins. Co. 

D 4/20/84 


Jan. 19, 1983 


June 25, 1979 





Feb. 10, 1984 


Feb. 7, 1984 


Nov. 9, 1979 


Feb. 24, 1984 


Mar. 1, 1984 


Feb. 18, 1983 


Mar. 2, 1984 


Jan. 17, 1984 


Jan. 9, 1984 


Feb. 22, 1984 


Feb. 3, 1984 


Feb. 8, 1984 


Jan. 19, 1983 


June 25, 1979 





Filed with district 
director/area 
director/amount 


Milwaukee, WI 
$25,000 


Great Falls, MT 
$10,000 


Houston, TX 
$10,000 


New York Seaport 
$10,000 


New York Seaport 
$10,000 


Miami, FL 
$10,000 


New York Seaport 
$10,000 


New York Seaport 
$10,000 


Seattle, WA 
$10,000 


Philadelphia, PA 
$30,000 


San Francisco, CA 
$10,000 


Miami, FL 
$10,000 


Buffalo, NY 
$10,000 
New Orleans, LA 


$10,000 


San Francisco, CA 
$10,000 





Filed with district 
Date of director/area 


Name of principal and surety Date of bond 
approval director/amount 


Scheurer & Co., Inc.—see Scheurer International Trading, Inc. 
Scheurer International Sales Co., Inc.—see Scheurer International Trading, Inc. 


Scheurer International Trading, Inc. | Jan. 5, 1984 Jan. 6, 1984 New York Seaport 
and its subsidiaries: Scheurer Inter- $10,000 
national Sales Co., Inc. and Scheurer 
& Co., Inc., 1040 Avenue of the 
Americas, New York, NY; American 
Casualty Co. of Reading, PA 


United States Navigation (Pacific) Inc., | July 30, 1979 | Sept. 5, 1979 San Francisco, CA 
1 Maritime Plaza, San Francisco, $50,000 
CA; Safeco Insurance Co. of America 
D 5/1/84 





BON-3-10 
216754 


EpwWaARD B. GABLE, Jr., 
Director, 
Carriers, Drawback and Bonds Division. 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 177 


Proposed Customs Regulations Amendments Relating to Internal 
Advice Procedure 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: The Internal Advice procedure is the method by 
which Customs field offices may request advice or guidance from 
Customs Headquarters concerning the proper application of the 
Customs and related laws and regulations with respect to a specific 
Customs transaction. 

This proposal would amend the Customs Regulations to provide 
that: 

1. Customs field offices may deny requests for internal advice 
that are covered by administrative or judicial precedent; 

2. Importers will be limited to one submission per each internal 
advice request; 

3. Importers must submit all pertinent information to Customs 
within 30 days of requesting internal advice (a one-time extension 
of 30 days may be granted by the district director); and 

4. Importers desiring reconsideration of internal advice decisions 
should follow the protest procedure contained in the Customs Regu- 
lations or seek judicial review. 

Customs is proposing the changes to promote uniformity and effi- 
ciency in the internal advice ruling process. 


DATE: Comments must be received on or before May 14, 1984. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to the Commissioner of Customs, Attention: Regulations 
Control Branch, U.S. Customs Service, 1301 Constitution Avenue 
NW., Room 2426, Washington, D.C. 20229. 


For further information contact: John T. Roth, Classification and 
Value Division, U.S. Customs Service, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229 (202-566-5868). 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


The Internal Advice (IA) procedure was established in 1974 as a 
means by which a Customs field office could secure from the Head- 
quarters Office of Regulations and Rulings (OR&R) rapid and de- 
finitive advice as to the proper application of the Customs laws and 
regulations to transaction currently pending before the field office. 
Prior to that time, there was no defined procedure under which a 
field office could receive this kind of assistance and, as a result, dif- 
ferent field offices would sometimes respond in different ways to 
questions for which there were no clear administrative or judicial 
precedents. On some occasions, the questions being addressed by 
the field office were the same as those being simultaneously ad- 
dressed by OR&R in response to a request for a prospective ruling. 
Among the major effects of the IA procedure have been a reduction 
in the development of inconsistent positions with respect to issues 
not clearly covered by precedent and a more uniform application of 
the Customs laws and regulations. The lines of communication 
opened by the procedure have fostered better relations between the 
Customs field organization and Headquarters and have contributed 
to the overall efficiency of the Customs Service. 

Although the IA procedure envisions participation by the import- 
er or other parties involved in the transaction (and question) being 
considered, it was not envisioned as a means of addressing differ- 
ences of opinion between the importer and Customs which are 
more properly the subject of the protest procedures set forth in sec- 
tion 514, Tariff Act of 1930, as amended (19 U.S.C. 1514), and Part 
174, Customs Regulations (19 CFR Part 174). Similarly, the proce- 
dure was not intended as a post-entry alternative to the prospec- 
tive rulings procedures set forth in sections 177.1 through 177.10, 
Customs Regulations (19 CFR 177.1-177.10). Rather, it is a means of 
permitting a Customs field office to liquidate a: transaction in a 
manner consistent with the position of OR&R. The procedure thus 
avoids any reliquidation which would be necessitated by the discov- 
ery of a different OR&R position upon protest of the entry. 

The IA procedure was first described in Treasury Decision (T.D.) 
75-17, published in the Federal Register on January 13, 1975 (40 
FR 2453). It was modified and further explained in T.D. 75-258, 
published in the Federal Register on October 17, 1975 (40 FR 
48701). An outline of the IA procedure was incorporated into the 
Customs Regulations (section 177.11) by T.D. 75-186, published in 
the Federal Register on July 30, 1975 (40 FR 31928). Since 1975, nu- 
merous supplementary instructions relating to the IA procedure 
have been issued by Headquarters to the Customs field organiza- 
tion. 

Although the IA procedure continues to perform essential func- 
tions in the administration of the Customs laws and regulations, 
two principal problems have emerged in the operation of the proce- 
dure: (1) In a significant number of cases, substantial delays have 
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occurred in issuing the response to the IA request; and (2) the IA 
procedure is often asked to address issues which are more properly 
the subject of a protest or a request for a prospective ruling. 

To reduce the amount of time required to reply to an IA request, 
Customs has established action time frames for each office which 
handles the request, including OR&R. Compliance with these time 
frames is monitored and appropriate followup action taken, as re- 
quired. Customs has also refined, and will continue to refine, the 
internal processing of IA requests to eliminate procedural steps 
which are unnecessary and/or to provide for the accomplishment 
of certain steps concurrently, rather than consecutively. In addi- 
tion, Customs is proposing, in this document, to require importers 
(or other parties having an interest in the IA request) to submit 
their views on the issues raised and all other pertinent information 
within 30 days of notification by the Customs field office that IA 
will be requested. Moreover, Customs proposes to require that such 
importers (or other parties) present their views and information in 
a single submission, unless additional information is requested by 
Customs. The current regulations do not specify the time in which 
importer submissions must be made, nor is a limitation placed on 
the number of submissions. However, Customs believes that 30 
days is a sufficient period of time to allow an importer or his repre- 
sentative to prepare a submission addressing the issue(s) in ques- 
tion. In the event additional time is required, the proposal author- 
izes the field office to grant a single additional extension of 30 
days. 

In an effort to realign the IA procedure to its intended purpose 
of providing the field organization with a means of securing rapid 
advice on matters which the field office determines are inadequate- 
ly covered by precedent (or which are otherwise appropriate for 
Headquarters resolution), Customs proposes to amend the regula- 
tions to provide the field office with clear authority to deny re- 
quests for internal advice which it determines are covered by exist- 
ing administrative or judicial precedent. The determination that 
the matter is covered by precedent will be subject to review by 
OR&R in the event the entries in question are subsequently pro- 
tested and further review of the protest is requested (see section 
174.25(b), Customs Regulations). Customs similarly intends to deny 
importer requests for reconsideration of an IA decision; to the 
extent that the request for reconsideration is based on facts and/or 
legal arguments not considered by OR&R in reaching the IA deci- 
sion, the matter may be subject to further review by OR&R in the 
event the entries are protested (see section 174.25(c), Customs Regu- 
lations). 

Section 177.11, Customs Regulations, and the IA procedures de- 
scribed in T.D. 75-17 and T.D. 75-258 presently differ with respect 
to the question of whether a field office may deny a request for in- 
ternal advice. T.D. 75-258 provides that a field office may deny a 
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request for internal advice if its position on the issue in question is 
based on clear and definitive precedents. Section 177.11 does not 
contain such a provision but indicates, in sections 177.11(b) (1) and 
(2), that the field office must request internal advice whenever it is 
asked to do so by the importer (or other interested party). The 
latter situation is clearly inimical to maintaining the IA procedure 
as a means of rapid communication between the field organization 
and Headquarters and is generally wasteful of the resources availa- 
ble. 


CORRESPONDING CHANGES TO PROSPECTIVE RULINGS PROCEDURE 


It is believed that certain refinements to the prospective rulings 
procedure, similar to those described above, are required in order 
to permit Customs to answer requests for such rulings more expedi- 
tiously and to make the most efficient use of the resources availa- 
ble to the administrative rulings program. Although these refine- 
ments are consistent with the regulations as currently written and 
thus do not require amendments to be implemented, public com- 
ments are nevertheless invited and will be considered before any 
final determinations are made on this matter. 

1. The prospective rulings procedure contemplates that a com- 
plete statement of all relevant facts relating to the transaction to 
which the ruling request relates will be provided in one submission 
(see section 177.2, Customs Regulations). In the event all of the in- 
formation necessary to respond to the ruling request is not con- 
tained in the initial submission, Customs intends to apply strictly 
the rule set forth in section 177.3, Customs Regulations, which pro- 
vides for the administrative closing of cases when additional infor- 
mation requested from the importer (or other interested party) is 
not supplied within the period of time provided. 

2. Section 177.4(b), Customs Regulations, currently provides for a 
single oral conference to discuss the issues involved in the ruling 
request unless Customs determines that additional conferences are 
necessary. In Customs experience, additional conferences are rarely 
helpful in its consideration of the issues presented and therefore 
Customs intends to apply strictly the existing regulations provision. 

3. The regulations do not currently provide for importer requests 
for reconsideration of an administrative ruling. Customs believes 
that the proper manner for an importer or other interested party 
to contest an administrative ruling issued under Part 177, Customs 
Regulations (including an JA decision), is through the protest proce- 
dure (Part 174, Customs Regulations) and, after exhaustion of the 
administrative remedies under those provisions, by judicial review 
(Part 176, Customs Regulations). Accordingly, Customs will not en- 
tertain a request for reconsideration of an administrative ruling 
from importers or other parties. As presently provided in sections 
177.9(b\(1) and 177.11(b)(1), Customs Regulations, a request for re- 
consideration submitted by the field office involved will be consid- 
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ered and, when appropriate, the importer or other interested party 
will be invited to present his views with respect to the matter 
under reconsideration. 


AUTHORITY 


This proposal is made under the authority of R.S. 251, as amend- 
ed, section 624, 46 Stat. 759, 77A Stat. 14 (5 U.S.C. 301; 19 U.S.C. 
66, 1202 (Gen. Hdnte. 11), 1624). 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), during regular business days between the hours of 9:00 
a.m. and 4:30 p.m. at the Regulations Control Branch, Room 2426, 
U.S. Customs Service, 1301 Constitution Avenue NW., Washington, 
D.C. 20229. 


EXECUTIVE ORDER 12291 


The proposed amendments do not meet the criteria for a “major 
rule” as specified in section 1(b) of E.O. 12291. Accordingly, no reg- 
ulatory impact analysis has been prepared. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of section 3 of the Regulatory Flexibil- 
ity Act (5 U.S.C. 605(b)), it is hereby certified that the proposed reg- 
ulations set forth in this document will not have a significant eco- 
nomic impact on a substantial number of small entities. According- 
ly, this regulation is not subject to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 


The principal author of this document was Todd J. Schneider, 
Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 


LIST OF SUBJECTS IN 19 CFR PART 177 


Administrative practice and procedure, Customs duties and in- 
spection, Imports, Internal Advice. 


PROPOSED AMENDMENTS 


It is proposed to revise section 177.11, Customs Regulations (19 
CFR 177.11), to read as follows: 
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Part 177—ADMINISTRATIVE RULINGS 


177.11 Requests for advice by field offices. 

(a) Generally. Advice or guidance as to the interpretation or 
proper application of the Customs and related laws with respect to 
a specific Customs transaction may be requested by Customs field 
offices from the Headquarters Office at any time, whether the 
transaction is prospective, current, or completed. In the absence of 
clear and definitive precedent, advice as to the proper application 
of the Customs and related laws to a current transaction will be 
sought by a field office as requested to do so, pursuant to para- 
graph (b) of this section, by an importer or other person having an 
interest in the transaction. Advice or guidance will be furnished by 
the Headquarters Office as a means of assisting Customs personnel 
in the orderly processing of Customs transactions under considera- 
tion by them and to insure the consistent application of the Cus- 
toms and related laws. Requests for advice received by the Head- 
quarters Office will be processed as expeditiously as possible. 

(b) Certain current transactions—(1) When a ruling has been 
issued—(i) Requests by field offices. If the Headquarters Office, or 
the Regional Commissioner, New York Region, has issued a ruling 
letter with respect to a particular Customs transaction and the 
field office having jurisdiction over that transaction believes that 
the ruling should be modified or revoked, the field office will for- 
ward to the Headquarters Office, pursuant to § 177.9(b\(1), a re- 
quest that the ruling be reconsidered. The field office will notify 
the importer or other person to whom the ruling letter was issued, 
in writing, that it has requested the Headquarters Office to recon- 
sider the ruling. (ii) Requests by importers and others. If the import- 
er or other person to whom a ruling letter is issued disagrees with 
the field office having jurisdiction over the transaction to which 
the ruling relates as to the proper application of the ruling to the 
transaction, and the field office agrees that the proper application 
of the ruling is unclear and is not governed by clear and definitive 
precedent, the field office will, upon receipt of a written request 
submitted in accordance with the procedure set forth in paragraph 
(b\(3) of this section, request advice from the Headquarters Office 
as to the proper application of the ruling to the transaction. 

(2) When no ruling has been issued. Internal advice will be 
sought by a field office with respect to a current transaction for 
which no ruling was requested or issued under the provisions of 
this part whenever: 

(i) A difference of opinion exists as to the interpretation or 
proper application of the Customs and related laws to the transac- 
tion; 

(ii) The field office is requested to seek such advice by an import- 
er or other person who would have been entitled (see § 177.1(c)); 
and 
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(iii) The field office determines that there is no precedent which 
is dispositive of the issue. The request must be submitted to the 
field office in writing and in accordance with the provisions of sub- 
paragraph (3) of this paragraph. 

(3) Form of request by importers and others. An importer or other 
person requesting that a field office seek advice from the Head- 
quarters Office must furnish a written submission to the field office 
having jurisdiction over the transaction in question. The submis- 
sion shall contain a complete statement setting forth a description 
of the transaction, the specific questions presented, the applicable 
law, and reasons for the conclusions advocated. The statement 
must also specify whether to the knowledge of the person submit- 
ting the statement, the same transaction, or one identical to it, has 
ever been considered, or is currently being considered, by any Cus- 
toms office. In addition, the statement should indicate at which 
port or ports of entry identical or substantially identical merchan- 
dise has been entered. Unless otherwise permitted by Customs, all 
of the foregoing information relating to the request must be con- 
tained in a single submission provided to Customs within 30 days of 
the date of notification that internal advice will be requested. How- 
ever, this period may be extended for an additional 30 days, one 
time only, upon request to the field office. 

(4) Review of requests by importers and others. All requests sub- 
mitted by importers and other persons under subparagraph (3) of 
this paragraph, will be reviewed by the field office to which they 
are submitted. However, the field office may deny any request 
which it believes to be covered by clear and definitive precedent 
and for which a request for internal advice is therefore unneces- 
sary or inappropriate. Any person wishing to contest such a denial 
may use the applicable provisions of the protest procedure set forth 
in Part 174 of this chapter. In the event a difference of opinion 
exists as to the description of the transaction or as to the points at 
issue, the person submitting the request will be so advised in writ- 
ing. If agreement cannot be reached, both the statements of the 
person submitting the request and the field office will be forwarded 
to the Headquarters Office for consideration. 

(5) Refusal by Headquarters Office to furnish advice. The Head- 
quarters Office may refuse to consider the questions presented to it 
in the form of a request for internal advice whenever (i) the Head- 
quarters Office determines that the period of time necessary to give 
adequate consideration to the questions presented would result in a 
withholding of action with respect to the transaction, or in any 
other situation, that is inconsistent with the sound administration 
of the Customs and related laws, and (ii) the questions presented 
can subsequently be raised by the importer or other interested 
party in the form of a protest filed in accordance with the provi- 
sions of Part 174 of this chapter. 
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(6) Effect of advice received from the Headquarters Office. Advice 
furnished by the Headquarters Office in response to a request 
therefor represents the official position of Customs as to the appli- 
cation of the Customs laws to the facts of a specific transaction. If 
the field office believes that the advice furnished by the Headquar- 
ters Office should be reconsidered, it shall promptly request such 
reconsideration. Otherwise, the advice furnished by the Headquar- 
ters Office will be applied by the field office in its disposition of the 
Customs transaction in question. An importer desiring reconsider- 
ation of Headquarters advice shouid follow the applicable provi- 
sions of the protest procedure set forth in Part 174 of this chapter. 

(7) Publication. Within 120 days after issuing an internal advice 
memorandum, Customs shall publish the decision in the Customs 
Bulletin or otherwise make it available for public inspection. Dis- 
closure is governed by 31 CFR Part 1 and 19 CFR Part 103. 

WILLIAM VON RAaB, 
Commissioner of Customs. 


Approved February 24, 1984. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 15, 1984 (49 FR 9746)] 
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Opinion and Order 


REstaANI, Judge: This matter is before the court on plaintiff's 
motion of February 7, 1984 for leave to file an amended summons 
to substitute FirstMiss, Inc. for First Mississippi Corporation as the 
plaintiff in this action. 

12 
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The relevant facts are as follows: On November 28, 1983 the 
Commerce Department published its final determination under the 
antidumping laws with regard to elemental sulphur imported from 
Canada. 48 Fed. Reg. 53,592 (1983). First Mississippi Corporation, 
which provided oral testimony and filed a post-hearing brief in the 
administrative proceedings, filed a summons in this court on De- 
cember 23, 1983 challenging the determination.! This summons 
was timely under 28 U.S.C. § 2636(c) (Supp. V 1981). The importer 
of the entries subject to the determination being challenged is 
FirstMiss, Inc., a wholly-owned subsidiary of First Mississippi Cor- 
poration. 

Rule 3(d) of this court allows the amendment of a summons 
unless “material prejudice would result to the substantial rights” 
of a party.” There is little judicial guidance on the meaning of Rule 
3(d), but there is an obvious intent reflected in the words of the 
rule to allow substance to prevail over form. The essential factors 
to be considered here are not the technical use of the proper name 
of a party, but whether there was substantial compliance with the 
applicable statutes and rules. If there was such substantial compli- 
ance there can be no prejudice to defendant within the meaning of 
Rule 3(d). 

First, in order for plaintiff to prevail the amended summons 
must relate back to the original filing date because the new sum- 
mons is outside the 30-day time limit of 28 U.S.C. § 2€36(c). Rule 
15(c) governs relation back of amendments of complaints, but Rule 
3(d) is silent on this point. Nonetheless, the court finds that the re- 
lation back doctrine is implicit in Rule 3(d). To construe Rule 3(d) 
otherwise would render it a nullity. 

Furthermore, in interpreting Fed. R. Civ. P. 15(c)* the courts 
have held that relation back is appropriate even where the applica- 
ble statute of limitations is a jurisdictional bar, if no new claim is 
being asserted by way of the amendment. As stated in Wadsworth 
v. United States Postal Service, 511 F.2d 64, 66 (7th Cir. 1975): 


The time bar is jurisdictional, but the jurisdictional require- 
ment was satisfied by the timely filing of suit for the full 
amount of the claim, and jurisdiction is not disturbed by an 
amendment correcting parties. 


In this case, the claim of FirstMiss, Inc. is identical to that of 
First Mississippi Corporation, so that no jurisdictional defect exists 
on account of the post-statute of limitations amendment. 

Second, it is essential that FirstMiss, Inc. have participated in 
the administrative proceedings. 28 U.S.C. § 2631(c). Matsushita 


1 FirstMiss, Inc. alleges in its amended summons that it participated in the administrative hearing. The court 
assumes that it is referring to the participation in the name of First Mississippi Corporation by agents of First- 
Miss, Inc. 

2 A civil action challenging a final determination of the Commerce Department under the antidumping laws 
is commenced by filing a summons, to be followed by a complaint. 28 U.S.C. § 2632(c) and 19 U.S.C. § 1516a(aX2). 

° The differences between CIT Rule 15 and Fed. R. Civ. P. 15 are immaterial here. Because a summons in this 
court serves some of the functions of a complaint in district court, the cases interpreting Fed. R. Civ. P. 15 are 
relevant. 
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Electric Industrial Co. v. United States, 2 CIT 254, 529 F.Supp. 664 
(1981). The question of whether FirstMiss, Inc. participated in the 
administrative proceedings raises the same questions as are raised 
by the proposed amendment to the summons. The confusion be- 
tween two corporate forms is reflected in the style of plaintiff's 
submission in those proceedings, just as it is reflected in the origi- 
nal summons here. 

This case bears resemblance to Creative Playthings, Division of 
CBS, Inc. v. United States, 76 Cust. Ct. 282, C.R.D. 76-4 (1976) 
where this court found that the Bureau of Customs was aware of 
the identity of the party entering the merchandise under consider- 
ation and found a protest to be valid despite the use of the wrong 
name on the protest. There are distinctions between that case and 
this one because protest procedures focus on specific entries. Fur- 
thermore, the importer number must be stated in the protest. 19 
C.F.R. 174.13(aX(2). It is therefore easier to identify the party 
making the protest, even in the presence of name confusion. Al- 
though specific entries are affected, the proceedings leading to a 
final antidumping determination of the Commerce Department 
focus on economic questions concerning imports of a certain prod- 
uct during a specific time period. Reference to all affected entries is 
not necessarily made during the proceedings; therefore it is diffi- 
cult to impute specific knowledge of participation by FirstMiss, Inc. 
to defendant. Nonetheless, in this case, it appears to the court that 
the defendant should have known that the agents of First Missis- 
sippi Corporation who were participating in the proceeding were 
participating on behalf of FirstMiss, Inc., since FirstMiss, Inc. was 
the entity which made the relevant entries and First Mississippi 
Corporation made no entries. It is extremely unlikely that defend- 
ant would have taken any different action in the proceedings if the 
name FirstMiss, Inc. rather than First Mississippi Corporation had 
been used in the proceedings, and the adverse consequences de- 
scribed in the Matsushita case could not result here. Thus, defend- 
ant is not prejudiced by a finding that FirstMiss, Inc. actually par- 
ticipated in the administrative proceedings. 

Rule 15 of this court and Fed. R. Civ. P. 15 both provide that 
leave to amend “shall be freely given when justice so requires.” 

In interpreting a similar rule in the context of an amendment by 
petitioner to add the claim of another Indian tribe the predecessor 
of the Court of Appeals for the Federal Circuit stated: 


In the present case, the amendment appears to introduce a 
new party and a new cause of action. The general rule, as de- 
fendant points out in a review of a spate of cases, is that the 
rule of relation back does not extend to amendments that add 
new parties or causes of action. [Citations omitted.] But stating 
the general rule is not too helpful here, for it simply states a 
conclusion. Each case must be tested by the “conduct, transac- 
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tion, or occurrence” standard to determine whether adequate 
notice has been given.‘ 
po a Tribe of Indians v. United States, 372 F.2d 951, 961 (Ct. 

. 1967). 

Likewise, in interpreting Fed. R. Civ. P. 15(c) as it applies in tort 
actions, the courts have allowed additional parties, after the run- 
ning of the statute of limitations, to assert new claims arising out 
of the same accident giving rise to the original plaintiff's claim. See 
e.g. Williams v. United States, 405 F.2d 234, 237-238 (5th Cir. 1968) 
(mother’s claim for loss of services added), and Hockett v. American 
Airlines, 357 F.Supp. 1348, 13847-1348 (N.D. Ill. 1973) (wife’s loss of 
consortium claim added). The decisions in these cases hinge on the 
principle that only one transaction is involved and that defendant 
is not prejudiced by the addition of the claim of the new party be- 
cause defendant should have known that such claims would be in- 
volved in the action. The same rationale was applied in Brauer v. 
Republic Steel Corp., 460 F.2d 801, 804 (10th Cir. 1972). In that case 
plaintiff, a purchaser of a pipe which ruptured, sued the pipe man- 
ufacturer for breach of warranty and negligence. The pipe was pur- 
chased for use on oil producing land owned by the parties seeking 
to join as plaintiffs. The court employed the “same transaction” 
analysis as well as an identity of interest analysis to allow the ad- 
dition of a negligence claim on which the statute of limitations had 
run as to the new parties. As stated in Williams v. United States, 
supra at 238: “[W]hen it comes to a late effort to introduce a new 
party, . . . [njot only must the adversary have had notice of the 
operational facts, but it must have had fair notice that a legal 
claim existed in and was in effect being asserted by, the party be- 
latedly brought in.” 

Creative Playthings, supra, as well as applying to mistakes in the 
name on a protest, applies to mistakes in naming a party plaintiff 
in a summons. The knowledge of the defendant as to the real 
party-in-interest led the court to allow the amendment of the sum- 
mons. Just as in this case, defendant had adequate notice of the 
identity of the real party plaintiff. 

The court also finds that it is important to weigh competing equi- 
ties in a case involving technical defects. In Zenith Radio Corp. v. 
United States, 5 CIT 178 (1983), the court allowed three members of 
an organization to be substituted for the organization which lacked 
standing to sue. The court found that a flexible approach was 
needed to deal with the new type of proceedings at hand, and par- 
ticipation of genuinely interested parties outweighed other consid- 
erations. 

We find the cases cited by defendant dealing with the addition of 
new defendants (e.g. Ringrose v. Engelberg Huller Co., 692 F.2d 403 
(6th Cir. 1982)) or claims (e.g. Nakajima All Co. v. United States, 2 


‘Although the court found that the Snoqualmie Tribe in its representative capacity was not a new party, the 
standard set forth is the proper one to be applied in considering both additions of claims and parties. 
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CIT 170 (1981)) inapposite. In this case, FirstMiss, Inc. will be sub- 
stituted as plaintiff for First Mississippi Corporation and it will 
assert the same claim which the original plaintiff asserted. There 
is no surprise involved here: The motion to amend coming early on 
in this case is timely. Any prejudice to defendant is minimal and is 
outweighed by plaintiff’s interests and substantial compliance with 
applicable statutes and rules. The motion to amend is granted and 
the clerk is directed to substitute FirstMiss, Inc. as the plaintiff in 
these proceedings. 


(Slip Op. 84-15) 


ZENITH RADIO CORPORATION, PLAINTIFF, v. UNITED STATES, 
DEFENDANT 


Court No. 80-5-00861 


(Dated March 6, 1984) 


Order 


The government has filed a motion for suspension of discovery, 
ancillary to its pending motion for assessment of damages. In that 
latter motion the government seeks recovery on a $250,000 bond 
posted by plaintiff as security for the arguably wrongful issuance of 


an injunction procured by Zenith in late 1980. See Zenith Radio 
Corp. v. United States, 1 CIT 55, 505 F. Supp. 216. That injunction 
has since been dissolved, see 4 CIT 202 (1982) on the basis of Mont- 
gomery Ward & Co. v. Zenith Radio Corp., 673 F.2d 1254 (CCPA 
1982). 

In order to defend against the government’s collection efforts, 
Zenith wishes to conduct immediate discovery. The government, in 
opposition, requests suspension of all discovery until 30 days after 
disposition of its motion for assessment of damages. The court is of 
the view that Zenith’s discovery should proceed and be completed 
before any action is taken on the government’s motion for assess- 
ment of damages. 

In this case, the purported damage to the government is lost in- 
terest on some $77 million received by the government in settle- 
ment of an antidumping duty proceeding. See COMPACT v. United 
States, 706 F.2d 1574 (Fed. Cir.), cert. denied, 104 S.Ct. 96 (1983). 
One of Zenith’s three defenses in opposing the government’s 
motion for assessment of damages is an alleged failure to mitigate. 
This, if proven, could be a complete defense, for as pointed out in 
Coyne-Delany Co. v. Capital Development Board, 717 F.2d 385, 392 
(7th Cir. 1983), “A good reason for not awarding such damages [i.e., 
damages on an injunction bond] would be that the defendant had 
failed to mitigate damages.” 
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But it is also an elemental principle of damages that Zenith, as 
the party defending against the action for damages, bears the 
burden of proving mitigation. G & R Corp. v. American Security & 
Trust Co., 523 F.2d 1164, 1176 (D.C. Cir. 1975). Consequently, Zenith 
would be seriously handicapped in presenting its mitigation de- 
fense, and could be similarly hampered in proving its other de- 
fenses as well, if it should now be foreclosed from conducting full 
discovery in regard to all its defenses. 

Accordingly, upon reading and filing the government’s motion 
for suspension of plaintiff's discovery, plaintiff's memorandum in 
opposition thereto, and all other papers and proceedings herein, it 
is hereby 

Ordered, that defendant’s motion be and the same is hereby 
denied. 
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